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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
BRANDY KAY FELLOWS,
Defendant-Appellant.

NOS. 47966-2020,
48056-2020

47967-2020

Bonner County Case Nos.
CR09-19-4423 & CR09-19-5017, &
Boundary County Case No.
CR11-19-0093
RESPONDENT’S BRIEF

Has Brandy Kay Fellows failed to show that the district court abused its discretion by
sentencing her to five years, with two years determinate in CR09-19-4423 & CR09-19-5017, and
by denying her Rule 35 motions?
ARGUMENT
Fellows Has Failed To Show That The District Court Abused Its Discretion
A.

Introduction
In February of 2019, the state charged Brandy Kay Fellows with one count of possession

of a controlled substance, and one count of possession of drug paraphernalia under case number
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CR11-19-0093. (48056 R., pp. 31-33.) Fellows pleaded guilty to possession of a controlled
substance, and the district court sentenced her to four years, with two years determinate, and placed
Fellows on probation for a period of three years. (48056 R., pp. 53-64.)
In November of 2019, Fellows, an employee at the La Quinta hotel in Sandpoint, acquired
Ericka Rose’s ID and debit card from Ericka’s hotel room. (47966 PSI, p. 10 (citations to
electronic file named “Appeal Vol 1 – Confidential Exhibits”).) Fellows later used Ericka’s debit
card for a purchase with $17.67 at a gas station. (47966 PSI, p. 10.) Under case number CR0919-4423, the state charged Fellows with one count of burglary, and one count of grand theft.
(47966 R., pp. 66-67.) In case number CR11-19-0093, the state filed a report of probation violation
for the new charges in CR09-19-4423, along with her verbal admission to using methamphetamine
while on probation. (48056 R., pp. 74-77.)
While on pretrial release in December of 2019, Fellows broke into a Jeep Cherokee outside
of a residence. (47967 R., pp. 7-8.) The vehicle’s owner exited their home and confronted
Fellows, who then climbed underneath the Jeep and eventually fled from the vehicle into the
residence. (R., p. 7.) Authorities later found Fellows in another house, in possession of a wallet
she took from the first residence she entered. (47967 R., pp. 7-8.) Under case number CR09-195017, the state charged Fellows with two counts of burglary. (47967 R., pp. 53-54.) In case
number CR11-19-0093, the state filed an addendum to the report of probation violation for the
December burglary incident, Fellows failing a saliva test for methamphetamine and amphetamine,
and for Fellows failing a urinalysis for cocaine. (48056 R., pp. 119-23.)
In case number CR11-19-0093, the district court revoked probation and executed the
underlying sentence of four years, with two years determinate. (48056 R., pp. 132-33.) In CR0919-4423, Fellows pleaded guilty to one count of burglary, and the district court sentenced her to
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five years, with two years determinate to run concurrent with CR09-19-5017 and CR11-19-0093.
(47966 R., pp. 74-84, 92-94.) In CR09-19-5017, Fellows pleaded guilty to one count of burglary,
and the district court sentenced her to five years, with two years determinate. (47976 R., pp. 6878, 98-100.) Fellows filed Rule 35 motions in all three cases, which the district court denied, and
filed timely appeals. (48056 R., pp. 135, 142, 151-154; 47966 R., pp. 104, 113, 120-123; 47967
R., pp. 95, 107, 114-118.)
On appeal, Fellows argues that “the district court abused its discretion by imposing an
excessive sentence” in CR09-19-4423 and CR09-19-5017, and by “denying her Rule 35 motions.”
(Appellant’s brief, pp. 3-5.) Fellows has failed to show that the district court abused its discretion
by sentencing her to five years, with two years determinate for burglary in both CR09-19-4423
and CR09-19-5017, and by denying her Rule 35 motions.
B.

Standard Of Review
“Appellate review of a sentence is based on an abuse of discretion standard. Where a

sentence is not illegal, the appellant has the burden to show that it is unreasonable and, thus, a clear
abuse of discretion.” State v. Schiermeier, 165 Idaho 447, 451, 447 P.3d 895, 899 (2019) (internal
quotations and citations omitted). A sentence of confinement is reasonable if it appears at the time
of sentencing that confinement is necessary to accomplish the primary objective of protecting
society and to achieve any or all of the related goals of deterrence, rehabilitation, or retribution
applicable to a given case. Id. at 454, 447 P.3d at 902. “A sentence fixed within the limits
prescribed by the statute will ordinarily not be considered an abuse of discretion.” Id. (internal
quotations omitted). “In deference to the trial judge, this Court will not substitute its view of a
reasonable sentence where reasonable minds might differ.” State v. Matthews, 164 Idaho 605,
608, 434 P.3d 209, 212 (2019) (citation omitted).
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“If a sentence is within the statutory limits, a motion for reduction of sentence under Rule
35 is a plea for leniency, and we review the denial of the motion for an abuse of discretion.” State
v. Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). In evaluating whether a lower court
abused its discretion, the appellate court conducts a four-part inquiry, which asks “whether the
trial court: (1) correctly perceived the issue as one of discretion; (2) acted within the outer
boundaries of its discretion; (3) acted consistently with the legal standards applicable to the
specific choices available to it; and (4) reached its decision by the exercise of reason.” State v.
Herrera, 164 Idaho 261, 272, 429 P.3d 149, 160 (2018) (citing Lunneborg v. My Fun Life, 163
Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Fellows Has Shown No Abuse Of The District Court’s Discretion
The sentences imposed are within the statutory limits of I.C. §§ 37-2732(c)(1) and 18-

1403. The record shows the district court perceived its discretion, employed the correct legal
standards to the issue before it, and acted reasonably and within the scope of its discretion.
At a consolidated sentencing hearing, the district court stated that it “understand[s] that
[Fellows doesn’t] want to go back to prison. However, [the district court] saw [Fellows] in
Boundary County and sentenced [her].” (02/24/2020 Tr., p. 14, Ls. 5-7.) The district court noted
that Fellows “came to Idaho after inter-stating when [she] got out of custody in Montana. And
[the district court] gave, on the Boundary County case, a very lenient sentence.” (02/24/2020 Tr.,
p. 14, Ls. 7-9.) The district court stated that Fellows has “12 prior felony convictions . . . just to
go through this and the concern, theft, theft, theft, burglary . . . these are not victimless crimes.
And we gave [Fellows] a chance on probation ….” (02/24/2020 Tr., p. 14, Ls. 10-14.) The district
court noted that Fellows got a “job in Sandpoint and [she stole] from people’s credit cards, debit
cards at [her] place of work. [Fellows goes] back to jail. We let [her] out with testing. And then
4

[she broke] into someone’s home and car, [she’s] out of [her] mind on drugs, [she stole] money
from them.” (02/24/2020 Tr., p. 14, Ls. 17-23 (paragraphs altered).) The district court stated that
it does not “send people to prison lightly. But that’s the only sentence that makes sense in this
case,” and “anything else depreciates the seriousness [of the crimes] and is unfair to our
community.” (02/24/2020 Tr., p. 14, L. 25 – p. 15, L. 2; p. 15, Ls. 21-22.)
At the Rule 35 hearing, the district court stated that Fellows was “on felony probation,
[she] inter-stated from Montana, [she] got three new felonies in Idaho. But [she has] a significant
criminal record. [She has] done prison time before.” (03/06/2020 Tr., p. 10, Ls. 11-15.) The
district court stated that “these were not victimless crimes. [Fellows] pled to two more burglaries.
[The district court] gave [Fellows] … a quite lenient sentence initially, gave [her] probation, and
then [she] committed the two more burglaries,” and denied her Rule 35 motion. (03/06/2020 Tr.,
p. 10, Ls. 16-21.)
On appeal, Fellows argues that the mitigating factors–PSI recommendation, performance
on probation, willingness to undergo treatment, family support and her young daughter–show an
abuse of discretion. (Appellant’s brief, pp. 3-5.) Fellows’ argument does not show an abuse of
discretion. Fellows’ LSI score is thirty-one, placing her in the high risk to reoffend category.
(47966 PSI, p. 31.) Her extensive criminal history consists of twelve felony convictions and
opportunities on probation. (PSI, pp. 12-21.) While on probation, Fellows continued to use
narcotics and committed two new felony offenses. (48056 R., pp. 75-76, 121-22.) Fellows stopped
attending her outpatient treatment program shortly before committing the first of the two instant
burglary offenses, despite the treatment being required as part of her felony probation. (47966
PSI, pp. 28-29.) Fellows’ probation officer requested that the district court revoke probation and
execute the underlying sentence in CR11-19-0093. (48056 R., p. 122.)
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Fellows’ extensive criminal history, numerous opportunities on probation, failure to
comply with the terms of her probation in CR11-19-0093, and consecutive criminal cases for
burglary show that the sentences in all three cases are reasonable. Fellows is not a suitable
candidate for community supervision or alternative treatment, and the sentences imposed provide
proper deterrence to Fellows’ criminal behavior. Fellows’ numerous burglary and theft charges
show that she does not respect the laws that are in place to protect society, and the sentenced
imposed provide protection to the community. A reduction in sentence would depreciate the
seriousness of the instant offenses, and the district court’s decision to deny her Rule 35 motions is
justified. Fellows has failed to show that the district court abused its discretion be sentencing her
to five years, with two years determinate in both CR09-19-4423 and CR09-19-5017, and by
denying all three of her Rule 35 motions.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 1st day of April, 2021.

/s/ Kenneth K. Jorgensen____
KENNETH K. JORGENSEN
Deputy Attorney General
ZACHARI S. HALLETT
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 1st day of April, 2021, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/ Kenneth K. Jorgensen____
KENNETH K. JORGENSEN
Deputy Attorney General
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